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HOSPITALS AND HEALTH SERVICES AMENDMENT BILL 2005 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON HELEN MORTON (East Metropolitan) [5.10 pm]:  Before question time I had gone through the 
reasons that the Hospitals and Health Services Amendment Bill had come about.  Basically, the current process 
for licensing nursing homes is contained in the state Hospitals and Health Services Act 1927.  However, when 
the commonwealth Aged Care Act came into effect in 1997, both the state and the commonwealth were 
undertaking the same processes of regulating nursing homes.  The commonwealth did it through the same types 
of procedures but had a far more rigorous approach to certification and licensing than the state.  I can say that 
from personal experience, having managed a service at one stage. 

The 1927 act predates the commonwealth 1997 act.  In 1998 the Court government initiated “A Review of the 
Licensing of Private Sector Aged Care Facilities in Western Australia”, which was released in 1999.  I was 
mentioning before the break one section of that report that is a little more relevant to this debate than some other 
sections.  A second section, on page 17 of the report, states - 

61. We therefore believe that the most appropriate mechanism whereby complete elimination of 
duplication can be achieved while at the same time maximum protection can be afforded to all 
persons residing in Western Australian aged care facilities is for the Commissioner of Health 
to be given a statutory power to exempt facilities from licensing by the incorporation into the 
legislation of a provision enabling the Commissioner to exempt any facility or class of facility 
from the licensing provisions of the Act where the Commissioner is satisfied that that facility 
or class of facility is subject to an alternative system of assessment and monitoring the 
outcome of which is equivalent to that which would be obtained if that facility or class of 
facility were to remain subject to the licensing provisions. 

Further on the report states -  

63. In this way, all aged care facilities which have obtained Commonwealth certification or 
accreditation, or which in the future obtain such Commonwealth certification or accreditation 
would be completely exempted from the need to apply for or to obtain a licence from the 
Commissioner of Health, but those aged care facilities which do not wish to obtain or which 
are unable to obtain Commonwealth certification or accreditation would be required to remain 
part of the Department’s licensing framework. 

That is because some nursing homes do not come under commonwealth regulations.  It continues -  

 Similarly, pending their receipt of Commonwealth certification or accreditation, aged care 
facilities would be required to remain part of the Department’s licensing framework. 

64. A key factor in the effective implementation of the proposed licensing arrangements will be to 
have protocols agreed with the Aged Care Standards Agency and the Commonwealth . . . so 
that the Commissioner of Health is notified promptly where a certification or accreditation has 
been revoked or where a S.42 exemption has been applied. 

That is an important factor because the state act still contains requirements for the Commissioner of Health to be 
responsible for licensing, except in circumstances in which a facility has the appropriate certification from the 
commonwealth.  In anticipation of this legislation, arrangements were put in place in 1999.  Basically, those 
interim arrangements left it to the commonwealth, through agreement with the state, to license nursing homes.   

The “Interim Arrangements for the Licensing of Private Nursing Homes” report has a number of elements.  I 
again indicate that some of them relate to hostels.  I will be asking the parliamentary secretary a little later in my 
speech about some of those issues that still relate to hostels.  It was originally thought reforms should be made 
to - 

1. Bring aged care hostels into the State’s licensing framework set out in the Hospitals and 
Health Services Act 1927 . . .  

2. Exempt aged care hostels and private nursing homes from licensing under the Hospital Act if 
these facilities are regulated as residential aged care facilities under the Commonwealth Aged 
Care Legislation. 

That, of course, is what this is mostly about - 
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3. Introduce new standards for licensing of nursing homes and hostels that are not exempt from 
licensing under the act (because they are not residential aged care facilities regulated by the 
Commonwealth Department of Health and Aged Care).   

The aim of the reform is to eliminate, as far as possible, the duplication - 

I have been talking about that.  The report on interim arrangements also states -  

Aged care hostels will not be incorporated into the State licensing framework until new legislation takes 
effect. 

I am unclear how it has taken effect, if in fact it has.  The interim arrangement report went on to refer to the way 
in which the commissioner would be satisfied that a nursing home had received the appropriate certification of 
the commonwealth.  The report states that the criteria would include - 

(a) a copy of the most recent letter received from the Commonwealth Department of Health and 
Aged Care advising that the facility named in the application has been certified under the 
Commonwealth Aged Care Act . . .  

(b) a written declaration stating that: 

 the applicant has complied with and is currently complying with the Hospitals Act . . .  

 a Director of Nursing or responsible person has been, at all times and is currently present 
at, and in charge of, the nursing home in according with Regulation . . .  

 there is no medical equipment used or maintained in the nursing home other than that 
listed by the applicant in the Schedule to the licence . . .  

Given that this interim arrangement was put in place in 1999, all equipment, services and goods had to be year 
2000 compliant.  It also stated -  

there has been no change to the private nursing home building or buildings since certification under the 
Commonwealth Aged Care Act . . . 

If three years had passed, a further assessment of the physical facilities against the new nursing home design 
guideline was required.  These interim arrangements also had provision for the approval of new buildings, 
renovations or extensions.  Basically, these interim arrangements came about in preparation for this legislation.  
They had the support of the nursing home association.  The Chamber of Commerce and Industry of Western 
Australia, which represents many of the smaller organisations involved, gave its support.  I raised one of my 
concerns with the Chamber of Commerce and Industry and with the minister’s advisers.  My concern is with a 
section of the existing act that is not amended, and I wonder whether it should be.  Section 26G of the Hospitals 
and Health Services Act 1927 provides that the Commissioner of Health can still close a nursing home and then 
permit it to reopen it if he or she feels the need to do it.  Given that we are trying to eliminate the duplication of 
the state and the commonwealth having involvement in licensing and certifying nursing homes, it would appear 
to be a difficulty that the Commissioner of Health is still able - despite whatever the commonwealth certification 
says - to determine that a nursing home should close and remain closed until the commissioner decides that it can 
be permitted to reopen.  I spoke about this with the Chamber of Commerce and Industry.  The e-mail I received 
reads -  

You are absolutely correct in your assessment of the Act and in particular s26G.  It needs to be altered 
to reflect the same intent as has been taken with s26K and if that does not happen you will still have 
duplication which is not appropriate. 

The e-mail went on to state that the person concerned had referred it to the legal branch and that she was not sure 
whether it was an omission or a deliberate position that had been taken by the minister.  With that in mind, I 
spoke to the lawyers at Talbot Olivier and asked for options to consider, should that be necessary.  I received the 
following response - 

Having had a quick look at this, I would offer the following comments:   

*The intent of the bill is to ‘remove duplicate regulation of privately operated nursing homes by the 
State Government.’   

*The Bill only addresses one aspect of the regulation of private nursing homes by the State 
Government; i.e. the requirement to hold a licence, or have approval, to conduct a private nursing home.  
This is done by removing the offence in s 26K for not having the required licence or approval.  
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*As your proposed amendment recognises there are other regulatory provisions under the Act that 
might still apply to Commonwealth certified private nursing homes, notwithstanding the amendment of 
s 26K.  

*In relation to s 26G, I note that the provisions of (1) to (3) are expressed to provide power to the 
Minister to direct a ‘licence holder’ to remedy building defects . . .  As there will no ‘licence holder’ in 
respect of a Commonwealth certified nursing home, it could be said that there is no need to amend s 
26G(1) - (3), -  

I am clear about that - 

because it cannot give rise to any direction by the Minister.  However, 26G(4) clearly will continue to 
apply to Commonwealth certified private nursing homes, because the CEO’s closure power is not 
confined to private nursing homes conducted under licence or approved under the Act.  

*Continuing with this line of thinking, in the limited time available to me, I have found the following 
other provisions that would appear to continue to apply to Commonwealth certified private nursing 
homes despite the passage of the Bill: i.e:  

(a) the Minister’s power to make payments by way of subsidy in respect of the accommodation of 
any frail aged person under s 7A(d);  

(b) the power under s 9 of the Executive Director to authorise a person to visit, inspect or examine 
patients in any ‘hospital’ (note that ‘hospital’ is defined to include ‘nursing home’);  

(c) the power of the CEO to issue guidelines under s 26J with respect to the construction, 
establishment and maintenance of any ‘private hospitals’ (again bearing in mind that a ‘nursing home’ 
is a ‘hospital’ and therefore a private nursing home is a ‘private hospital’.) 

*This is by no means definitive.   
I reached the point of wondering what we can do about this other than go through every single section of the 
Hospitals and Health Services Act 1927.  The lawyers at Talbot Olivier went on to say - 

*One drafting approach to address this would be as you have suggested, -  
I thought this would be suitable -  

to amend individual sections to try to cure unintended continuing operation.   
I had suggested a draft of that; in other words, section 26G would be amended by inserting after subsection (4) 
the following - 

Subsection (4) has no application to a private hospital that is a nursing home and the conduct or 
management of the nursing home as a residential care service if it is certified by the Commonwealth.  

However, it seemed that that would need to be inserted into quite a few other parts of the act.  I spoke to the 
lawyers, who suggested that a better approach, and one that would ensure that there is no unintended continuing 
operation of the act to commonwealth certified nursing homes, would be to amend the definition of “nursing 
home” to exclude commonwealth certified nursing homes or to amend section 3, “Application of Act”, to specify 
that the act has no application to such nursing homes.  If either of these two amendments were made, the clause 
in the bill that seeks to amend section 26K, which is the main essence of this bill, would not need to be passed 
and the Parliament could be sure that there would be no unintended outcomes.   
A second amendment was attached, which I am calling option 2.  I obviously do not know how the parliamentary 
secretary might respond to these comments.  
Hon Sue Ellery:  You told me that you had no issues with the bill. 
Hon HELEN MORTON:  I approached the parliamentary secretary the other day and asked whether she had 
the amendments for section 26G ready.  
Hon Sue Ellery:  You told me two weeks ago that these two bills will go straight through and that you had no 
issues.  
Hon Robyn McSweeney:  Everyone has a right to change their mind. 
Hon Sue Ellery:  Yes, they do, but it is courteous to tell me.  
Hon HELEN MORTON:  Yes it is, and I apologise that we have not had any more discussion on that, but these 
final e-mails were received this afternoon.  It was not until my mind was absolutely focused on this that I could 
see that there was more to it.  

Hon Ljiljanna Ravlich:  It was not until somebody else did your work for you and told you what to do. 
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Hon HELEN MORTON:  That is not the truth at all.  The person who needed to have done this work is on the 
government side of the house.  It is unfortunate that this work now has to be done by me.  I do not know which 
way to move with it, but I am actually prepared to sit and listen to the parliamentary secretary talk about options.  
I have options 1 and 2.  They are very short options, and they are not that detailed.  They will go through very 
quickly.  The parliamentary secretary might tell me that it is intended that the commissioner retain the right to 
close down a nursing home, notwithstanding that we are trying to get rid of duplication.  That may be the 
intended position of the minister; I do not know, because that was a position I was trying to find out about.  In 
fact, I did speak to the minister’s advisers about this issue when I had my first briefing on this bill, and I raised 
this issue with them.  I do not know how many months ago that was, but it was quite a few.  I am interested in 
getting some feedback about that issue.  

The final issue, which I am sure will be easily clarified by the parliamentary secretary, has to do with hostels.  
There is now a concept of ageing under which people do not necessarily have to move out of a hostel and into a 
nursing home.  The range of care provided to people in a hostel can be upgraded to enable the person to remain 
in place and receive nursing home care.  I think I understand that, currently, hostels are not covered under the 
state act anyway, and why would they be included if the intention was to leave everything to the commonwealth, 
except that it seems to be mentioned on quite a few occasions in this report?  It says that there are still hostels 
that sit outside the commonwealth certification process.  I will read some of those examples.  The report states - 

. . . the State Government should act to remove the requirement, which exists now under the State Act, 
for Commonwealth regulated hostels to obtain a licence to conduct a private hospital once they receive 
residents “for the purpose of medical supervision and nursing care”.  This could be done by amending 
the Act or, as an interim step, by the Minister exercising the power conferred on him by s, 3(3) of the 
Act to declare that facilities which prior to 1 July 1997 received funding under the Aged or Disabled 
Persons Care Act 1954 (Cth) are not nursing homes for the purposes of the State Act; 

At page 18, the report states -  

That will leave only a small number of aged care hostels which, by choice or otherwise, are not 
encompassed within the Commonwealth arrangement. 

. . .  

The original report, at paragraph 30, argued that: 

“The distinction between aged care hostels and nursing homes has blurred with “aging-in-place” in 
hostels and increased emphasis on resident lifestyle issues impacting on the traditional care based 
distinction between residential types.  This has been reinforced by Commonwealth attitudes to 
subsidisation of all aged care facilities.  The elimination of this separation, based as it is upon 
contemporary approaches to aged care, is one which Western Australia would do well to emulate.”   

Since we do not on the evidence placed before us resile from that conclusion, and since we have already 
argued that those nursing homes which do not fall within the Commonwealth certification or 
accreditation arrangements should remain subject to State Government licensing, we are necessarily 
drawn to the conclusion that aged care hostels which similarly fall outside the Commonwealth 
arrangements should also be brought within the State Government licensing framework.  

The final set of recommendations in the report on page 21 state - 

(a) That, subject to Recommendations 2(a) and (b), the licensing framework and procedures 
applicable to nursing homes in Western Australia be extended to encompass aged care hostels. 

(b) That those nursing homes and aged care hostels that do not fall within the Commonwealth 
certification or accreditation arrangements be subject to the State Government licensing 
framework. 

The opposition supports the elimination of the duplication provisions.  We do, however, feel that there continues 
to be an anomaly and that the element related to the commissioner’s ability to close a nursing home and keep it 
closed for as long as the commissioner thinks fit should be removed.  Depending on what the parliamentary 
secretary has to say, I will be moving amendments that will go one way or the other on that issue. 

HON GIZ WATSON (North Metropolitan) [5.30 pm]:  My comments on this bill will be very limited.  I have 
read it and note that the process that was undertaken to bring this recommendation forward by way of a bill, as 
has been pointed out by the previous speaker, is largely about removing the duplication of licensing 
arrangements.  I note from the second reading speech that the process involved a fair degree of consultation and 
support; therefore, my position on behalf of the Greens (WA) is to support the bill.  The previous speaker raised 
some interesting questions that I had not contemplated.  That will mean that we may not complete passage of this 
bill today if there is some debate about the matters she raised.  However, as the bill stands at the moment, the 
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Greens will simply give their support to the second reading of this bill and will listen with interest to any 
proposed amendment and deal with it if and when it arises.  We support the bill. 
HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [5.32 pm]:  I thank members for their 
contributions to the debate.  I do not want to be churlish, but it would have been helpful if I had been advised 
that issues had arisen since Hon Helen Morton told me that there were no issues.  However, we do not agree with 
her assessment that there is an anomaly in the proposed changes, and I will explain why to the house.  Hostels 
are not licensed under the Hospitals and Health Services Act 1927.  Section 26G of the Hospitals and Health 
Services Act 1927, which the member referred to, is required because the Department of Health continues to 
license nursing homes that are managed outside the commonwealth certification process.  There are seven 
nursing homes - five that are Disability Services Commission funded and two that are state funded.  If nursing 
homes lose certification, those provisions will apply and be implemented so that the state, if necessary, can step 
in and manage those nursing homes that are not certified under the commonwealth legislation.  We do not accept 
that there is an anomaly and we do not accept that there is a need for an amendment, be it the first or second 
option that the honourable member suggested.  We therefore would not be supportive of an amendment.  It is a 
fairly straightforward bill.  It reflects the practice as it has been for the past six years.  It remains for me to 
commend the bill to the house. 
Question put and passed. 
Bill read a second time.   

Committee 
The Chairman of Committees (Hon George Cash) in the Chair; Hon Sue Ellery (Parliamentary Secretary) in 
charge of the bill. 
Clauses 1 to 3 put and passed. 
Clause 4:  Section 26K replaced -  
Hon HELEN MORTON:  The bill as it stands certainly enables the commissioner to retain an authority across 
nursing homes except where those homes are certified by the commonwealth.  That is the essence of proposed 
section 26K.  If we put that same essence into section 26G of the act, if a nursing home lost its licensing or 
certification by the commonwealth, exactly the same situation would apply, in that the commissioner would 
automatically resume the right that he currently has.  The only additional thing I am seeking, and I believe others 
are seeking, is to insert an amendment after line 12 on page 2. 
The CHAIRMAN:  There is a problem.  Clause 4 of the bill before us amends section 26K and an amendment 
to any other section of the act would be outside the scope of this bill.  The honourable member can certainly talk 
about proposed section 26K and she can probably talk in general terms about the fact that she thinks there should 
be an amendment to section 26G of the act, but we cannot handle that amendment today.  That is as much 
latitude as I think the committee would agree to.  If the member finishes her comments on section 26G, they may 
be helpful for some other time. 
Hon HELEN MORTON:  Thank you, Mr Chairman.  The point was that amending section 26G would mean 
that section 26G(4) would have no application to a private hospital that is a nursing home and the conduct or 
management of the nursing home is a residential care service, or part of a residential care service, that is certified 
under part 2.6 of the Aged Care Act of the commonwealth.  Basically that would give the commissioner the 
same responsibility in section 26G that is given to him under proposed section 26K.  While the nursing home is 
certified by the commonwealth, he does not have to worry about it, but if that certification is revoked or lost for 
some other reason, the commissioner automatically takes responsibility for it again.  The alternative option that 
was being offered to me by the lawyers, and I do not see how it can fit in because it is not necessarily part of 
proposed section 26K, was to amend the definition of “nursing home” in section 2 of the act by inserting after 
“post” the words “but excludes a private hospital that is a nursing home and the conduct or management of the 
nursing home is a residential care service, or part of a residential care service, that is certified under part 2.6 of 
the Aged Care Act of the commonwealth”.  That would have exactly the same outcome.  The existing act would 
be amended so that although a nursing home is certified by the commonwealth, the commissioner would not be 
involved with the nursing home.  As soon as that certification was lost or revoked, the commissioner’s role 
would automatically be reinstated.  Unfortunately, it appears that I cannot move these amendments.  
The CHAIRMAN:  They certainly cannot be dealt with under this bill, particularly because one of the acts to 
which Hon Helen Morton referred is a commonwealth act.  I wanted the member to highlight her points so that 
the parliamentary secretary can take them on board and consider them at another time.  The amendments cannot 
be considered today.  I thank the member for bringing them forward.   
Hon SUE ELLERY:  Because I am such a nice person, and because the West Coast Eagles are going to win this 
weekend -  
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The CHAIRMAN:  I do not know which of those statements I agree with!  

Hon SUE ELLERY:  Mr Chairman, you should agree with both those statements!  

I advise that the substantive act, the Hospitals and Health Services Act, is currently undergoing a formal review.  
To the extent that the issues the member raised go to that, there is opportunity for those matters to be canvassed 
in that process.  

Clause put and passed.  

Title put and passed.  

Bill reported, without amendment.   
 


